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COMPLAINANT: 

RESPONDENTS: 

RELEVANT STATUTES: 

FEDERAL ELECTION COMMISSION ^ ^ 23 
999 E Street, N.W. mOlOEC^O H > 

Washington, D.C. 20463 

SENSITIVE 
FIRST GENERAL COUNSEL'S REPORT 

MUR: 5925 
DATE COMPLAINT FILED: 07/16/07 
DATE OF NOTIFICATION: 07/20/07 
LAST RESPONSE RECEIVED: 07/31/07 
DATE ACTIVATED: 09/19/07 

EXPIRATION OF SOL: 06/2012 

Erie County Republican Committee 

KyleFoust 
Foust for Congress (f/k/a Kyle Foust Congressional 

Exploratory Committee)' and Randall Rinke, in his 
official capacity as treasurer 

Friends of Kyle Foust 

2U.S.C.§437c(b)(l) 
2U.S.C.§441d(c)(2) 
11 C.F.R.§ 100.72 
11 CF.R. §100.74 
11 CF.R. § 100.131 
11 CF.R.§ 100.94 
11 C.F.R. §100.155 
llC.F.R.§n0.Il(c)(2)(ii) 

INTERNAL REPORTS CHECKED: Disclosure Reports 

FEDERAL AGENCIES CHECKED: None 

' The complaint named and the Commission notified Kyle Foust Congressional Exploratory Conimittee as the 
respondent committee in this matter. According to the response, the respondent comminee changed its name from 
Kyle Foust Congressional Exploratory Committee to Foust for Congress when it filed its statement of organization 
on July 23,2007. This name change followed Foust's filing ofhis statement of candidacy on July 19,2007. 
Because Foust for Congress appears to be the same committee that was notified, this Report, unless otherwise 
specified, hereinafter wil]..refer to the respondent committee as "Foust for Congress (&k/a/ Kyle Foust Congressional 
Exploratory Committee) and Randall Rinke, in his official capacity as treasurer, ('Foust Committee').*' 
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MUR 5925 2 
First General Counsel's Report 

1 L INTRODUCTION 

The complaint in this matter alleges that Kyle Foust and Foust for Congress (f/k/a Kyle 

Foust Congressional Exploratory Committee) and Randall Rinke, in his official capacity as 

treasurer, ("Foust Committee") violated the Commission's **testing ttie waters" regulations by 

using non-federal funds for federal exploratory activities through their reference to Foust's 

6 county council re-election website in a fundraising letter sent by his Congressional exploratory 

committee. The complaint further alleges that the letter failed to include a disclaimer containing 

As discussed in more detail below, infonnation fi:om the response and corroborated by 
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1 IL FACTUAL AND LEGAL ANALYSIS 

2 A. Testing the waters 

3 Kyle Foust is an Erie County councilman and a Democratic pnmaiy candidate in 

4 Pennsylvania's 3rd Congressional District. Sometime before July 6,2007 and prior to becoming 

5 a federal candidate, Foust sent an undated letter seeking support for the Kyle Foust 

6 Congressional Exploratory Committee. See Attachment 1 at I. The stated purpose ofthe letter 

O 
^ 7 was for Foust to "gauge the viability" of a federal candidacy. See id. This letter referred the 
00 
^ 8 readers to Foust's county council re-election website, www.kvlewfoust.com. to leam more about 
Sf 

Q 9 the candidate's background and record as a public ofijcial. The complaint alleges that this 
P 

10 reference resulted in the use of non-federal funds for "testing the waters" activities in connection 

11 with Foust's federal candidacy. 

12 In their response, Kyle Foust and tiie Foust Committee argue that the letter's reference to 

13 the website was not a contribution under the Act, citing to tiie Campaign Guide for 

14 Congressional Candidates and Commitiees, which states that websites prepared by a volunteer 

15 vnW not be considered a contribution. Response at 1. The response further states that "[t]he 

16 same volunteer created a website for Kyle Foust federal and non-federal campaigns" and that 

17 "nowhere on the nonfederal website is there any mention or reference to the Congressional 

18 Exploratory Committee or the federal election." Id. 

19 Foust's assertion that a volunteer hosted and maintained the website appears to be 

20 corroborated by infonnation available in Uie public domain. Around the time of the complaint, 

21 the referenced website, vyww.kvlewfoust.com. contained a disclaimer that the website was paid 

22 for by the Friends of Kyle Foust, Foust's state committee. See Attachment 2. This website has 

23 since been changed and now contains a disclaimer that the website is "Paid for by Friends of 
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1 Kyle Foust" and "Web Design by Mami Alward." See Attachment 3. In addition, the content of 

2 the website has been removed, and it now redirects individuals to www.foustforcongress.com. 

3 Id. The new website, vyww.foustforconeress.com. states that it is "Paid for by John & Mami 

4 Alward" and "authorized by Foust for Congress." See Attachment 4. Moreover, the Foust 

5 Committee's contention that the website was paid for by a volunteer, and not the Committee, is 

6 reflected in the Committee's October 2007 Quarterly Report by the absence of any Internet 

P 
^ 7 related expenditures or payments made to John or Mami Alward. 
00 

^ 8 Sections 100.72 and 100.131 of the Commission's regulations exclude from tiie 

Q 9 definition of contiibutions and expenditures funds received and payments made solely for the 
O 
^ 10 purpose of determining whether an individual should become a candidate. However, if tiie 

11 individual subsequently becomes a candidate, the funds received and payments made are 

12 contributions and expenditures subject to the reporting requirements ofthe Act. See 11 C.F.R. 

13 §§ 100.72 and 100.131. Because funds raised for puiposes of "testing the waters" may later be 

14 subject to federal restrictions and reporting requirements, "[o]nly funds permissible under the Act 

15 may be used for such activities." Id. 

16 Section 100.74 of the Commission's regulations, however, provides that the value of 

17 services provided without compensation by any individual who volunteers on behalf of a 

18 candidate or political committee is not a contribution. The regulations further exempt volunteer 

19 Intemet activity, when provided by an individual without compensation, from the definition of 

20 "contribution." See 11 C.F.R. § 100.94. This exemption applies to both an individual's 

21 uncompensated personal services related to Intemet activities and his or her use of equipment or 

22 senrices, including domain name services, for uncompensated Intemet activities, regardless of 

23 who owns tiie equipment and services. See id. Furthermore, "individuals may be reimbursed by 
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1 political committees for any out-of-pocket expenses they incur in performing Intemet activities 

2 and still remain witiiin the exemptions of 11 C.F.R. §§ 100.94 and 100.155." Explanation and 

3 Justification for Internet Communications, 71 Fed. Reg. 18605 (April 12,2006). Thus, if 

4 volunteers created and maintained vvww.kylcwfoust.com. the reference to the website in the 

5 Foust Committee's letter did not constitute a contribution imder the Act and therefore could not 

P 6 have resulted in the improper use of nonfederal funds for testing the waters activities. 

O 
7 As a result, the reference to the website and the use ofthe candidate's information 

00 
^ 8 contained therein is not a contiibution to the Foust Committee. Accordingly, we recommend that 

Q 9 the Commission find no reason to believe that Kyle Foust and the Foust Committee violated 11 
O 

^ 10 C.F.R. §§ 100.72 and 100.131, or that Friends of Kyle Foust violated tiie Act. 

11 B. Disclaimer 

12 The letter sent by Kyle Foust and the Foust Committee contained a disclaimer at the 

13 bottom which read: 'Taid for by the Kyle Foust Congressional Exploratory Committee, 5517 

14 Zemville Drive Erie, PA 16509." See Attachment 1 at 1. The disclaimer, however, was not 

15 enclosed in a printed box. In tiieir response, Kyle Foust and the Foust Committee acknowledged 

16 that "the fundraising letter in question does not follow the letter ofthe law," but asserted that the 

17 letter complied with the "intent of die law."̂  

18 Under the Act, whenever a political committee makes a disbursement for the purpose of 

19 financing any communication through any mailing, or solicits any contribution through any 

20 mailing, such cotnmunication, jf paid for and authorized by a candidate, an authorized political 

21 committee of a candidate, or its agents, shall cleariy state that the communication has been paid 

' Based on the response and the Foust Committee's reported expenditure of S2.761.37 for this mailing, we infer that 
the leUer was a mass mailing as defmed in 11 C.F.R. § 100.27. It was. therefore, a public communication subject to 
the disclaimer requirements ofthe Act and Commission regulations. See 11 CF.R. §§ 100.26; 110.1 l(aXl)> 
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1 for by such authorized political committee. See 2 U.S.C. § 441d(a). Among otiier requirements, 

2 disclaimers for printed communications must be contained in a printed box set apart from tiie 

3 other contents ofthe communication. 5gg 2 U.S.C. § 441d(c)(2); 11 CF.R. § U0.11(c)(2)(ii). 

4 Because the letter lacked a printed box around the disclaimer, the Foust Committee 

5 appears to have violated 2 U.S.C. § 441d(c)(2) and 11 CF.R. § 110.11(c)(2)(ii). According to 

fŝ , 6 the general guidelines for opening settiement offers in oases where there is a disclaimer, but it 

P 7 fails a 44 ld(c) requirement, we calculate the civil penalty at 10% of tiie cost of tiie 

00 
^ 8 communication or $2,750 if we lack cost information. Based on a review of tiie Foust 

^ 9 Committee's 2007 October Quarterly Report, it appears that the Committee paid $848 to print 

O 

H 10 and $1,913.37 to mail tiie letters, for a total cost of $2,761.37. Applying 10% to tiiis amount, 

11 plus the 25% pre-probable cause discount, yields a civil penalty of $207 ($2,761.37 x 10% x 75% 

12 - $207) rounded to $200. Based on this low civil penalty amount, we recommend that tbe 

13 Commission dismiss as a matter of prosecutorial discretion the disclaimer allegation and send an 

14 admonishment letter to the Foust Committee. See, e.g., MUR 5876 (Bowman) (dismissal and 

15 admonishment where civil penalty was less than $500 based on 10% ofthe cost of 

16 communication); MUR 5865 (New Trier Democratic Organization) (dismissal and 

17 admonishment where civil penalty was $600 based on 10% of cost of communication). 
18 C. IRS Notice Requirement 
19 
20 The complaint alleges that Kyle Foust and tiie Foust Committee violated 26 U.S.C 

21 § 6113 by failing to include a notice on the letter informing contributors that contributions are 

22 not tax deductible. The Commission does not have jurisdiction to enforce tiiis section of Titie 

23 26. See 2 U.S.C § 437c(b)(l); see also, 26 U.S.C § 7801(a)(1) ("[ejxcept as otherwise 

24 expressly provided by law, the . . . enforcement of [Title 26] shall be performed by or under the 



MUR 5925 7 
First General Counsel's Report 

1 supervision of tiie Secretary of the Treasury"). Accordingly, we recommend dismissal of this 

2 allegation. 

3 IIL RECOMMENDATIONS 

4 I. Find no reason to believe that Kyle Foust and Foust for Congress (f/k/a Kyle 
5 Foust Congressional Exploratory Committee) and Randall Rinke, in his official 
6 capacity as treasurer, violated 11 C.F.R. §§ 100.72 and 100.131. 
7 

^ 8 2. Find no reason to believe that Friends ofKyle Foust violated the Act. 
^ 9 
P 10 3. Dismiss as a matter of prosecutorial discretion the allegation that Foust for 
^ 11 Congress (f/k/a Kyle Foust Congressional Exploratory Committee) and Randall 
^ 12 Rinke, in his official capacity as treasurer, violated 2 U.S.C § 441 d(c)(2) and 
^ 1 3 U CF.R. §110.11 (c)(2)(ii) and send an admonishment letter. 

14 
P i s 4. Dismiss for lack of jurisdiction the allegation that Foust for Congress {fIVJa. Kyle 
^ 16 Foust Congressional Exploratory Committee) and Randall Rinke, in his official 

17 capacity as treasurer, violated 26 U.S.C § 6113. 
18 
19 5. Approve the attached Factual and Legal Analysis. 
20 
21 6. Approve the appropriate letters. 
22 
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7. Close the file. 

Date 
BY: 

Thomasenia P. Duncan 
General Counsel 

Katiileen M. Guitii 
Acting Deputy Associate General Counsel 

for Enforcement 

icConnell 
Lssistant General Counsel 

William A. Powers 
Attomey 

Attachments: 
1. Foust Committee Letter 
2. July 17,2007 print-out of www.kvlewfoust.com 
3. October 16,2007 print-out of www.kvlewfoust.com 
4. October 16,2007 print-out of vyww.foustforconpress.com 
5. 
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Kyle Foust Congressional Exploratoty Contmiktee 
5517 Zemville RD, Erie. PA 16609 '̂ ^OM}*ilsfoN °̂̂  

kvlefoufittaVintmail rnm OFFICE OF̂ GENERAL' 

2001 JUL Ib A <̂ :5S 
. Dear Friend: 

Thank you. Your support has made my work aa an Erie County Coundhnan productive and meaningful. I 
look forward to continuing our work together. Over these yeara, many of you have asked me to 
consider a run for Congress in Pennsiylvania's 3'*' District. While I'm comxnitted to Erie County and all 
that we've accomplished, Pve heard yon. 

I have decided to form a Congressional Exploratoxy Committee. The purpoae of the Committee is to 
P gauge the viability of my candidacy by raising funds to conduct issue reeearch and meet people 
^ throughout the district. Many people have been eager to help. I've attached a Uat in the hope you will 
^ bcfiSeider joining your many friends and family already committed. 

^ It's no secret we need better representation in Pennsylvania's 3*̂  Congressional District By coming together 
O now, we can send a powerful meaeage about our desire to focus on what we care about ^ our goak, our 
P values. Today's politica] reality is this: fundraising efforts must begin well before Election Day. I*m 
*̂  asking for your help. Your contribution to my Exploratory Comnuttee - your public pledge of support 

- will impact the viability of my candidacy. 

I've had the opportunity theae past few weeks to visit with supporters, elected officials, and party committee 
leaders across the region. They know me and are excited about this opportunity to create change 
on the federal level. Some of you may be less familiar with nxy background and record as a public ofificial. 
I encourage you to visit my (bounty Council Re-Election website at www VyUwfftnst <>ftwi, Additional 
information on my public record can be obtained on the website ofthe Erie Times-News at yywgnftrie^y^m 
and hy searching for "Kyle Foust." 

Please do not hesitate to call me directly at home 814-899-4519, or send me an e-mail at kylefoust@hotmaiI.com. 
I'm also happy to address a group and answer questions in person. To be added to the Ezploratoxy Committee 
list, just send an email and I'll add your name. I do hope to hear firom you. 

Thank you for your time and consideration. 

Warm Regards: 

Kyle W. Foust 

PS I've enclosed an envelope for your contributiozi. $26, $60, $100 or whatever you're eomfortable 
giving will go a long way in demonstrating the 3*̂  congressional district is comnutted to change. 
Please mail your check today. 

Note: Federal campaign law requires that individual contributions not exceed $2300 per election cycle or 
$5000 for PAC contributions. I 

ATTACHMENT. ^ 
' ^ e . J of 

Paid for by the Ryle Foust Congressional Bxploratory Conunittee 
5S17 Zemville Drive - Erie, FA 16609 ««fm>»»< 



To comply with PedexaJ Law, we xa\x»l WRH nur hwt efforts to obtain, /nftintain and submit the 
aame, mailing address, occupaiion and name of employer of individuate whose contributions 
exceed $200 par election cycle. 

Name. 

Address , 

City/SUte/2{p. 

OiirnpAiion Employer, 

E'Mail ^ . Phona . . M> ..- • • -
O 
Oi Please identify which election cyela tn designate this eonlxibutiun. (check 000; 

^ G Primary Election 2008 • Geaeral Election 2C)r]H 
^ LAvel of ContzibutioQ: • $200 • $500 • $1000 O $2300 G SSOOO 
Q Paid fo* by the Kyle fousi ConBresaional R3ip)oratory Cummittee 
O 
ri 

9i 

Kyle Foust Congressional Exploratory Com. 
5517 Zemville Drive 
Erie. PA 16509 

i 

Kyle Foust Congressional Exploratory COOL 
5517 Zemville Drive 

Erie, RAI 6509 

ATIACHMBIT ! _ 
P&ge ^ of _ A 



Kyle Foust Congressional E l̂oratory Conunittee 
5517 Zemville RD, Erie, PA 16509 

kylefoMst̂ hotmaiL com 

Fierelieone 
Chairman, 
Erie County Council 

Joe Giles 
Erie County Couneilman. 
2*4 District 

^ Susan DiVecchio 
*f} Erie City IVeuAuar 
Q 

Joseph Schember 
^ Erie Cify Ceuacsiman 

0 
Chipfblletti 
Bucinees Sfoaeeâ  

O Caipontere Locel #61 

MikeAlberico 
Bueiness Msnagvr, 
IBBW Local« 56 

Vincent Sennnlmeoht 
Cheinnan, Center Brie Co. 
Democratic Committee 

David and Jean EUer 
Center Erie Counqr 
nemocratie CommitlMpeninnR 

RobBicGahea 
HoriMir Cxtdi School Direeter 

Brenda Eagliflh 
Erie County. Gimrd Twp. 

Gerald D. Lee m 

Erie County City of Erie 

Rob Brim 
Brie Cottiify, Aurviaw Twp. 

Kevu&Caridad 
ButUr County 

Edison Nicholson HI 
Academic Sujiport Center 
Erie CouMjn Ci^ of Erie 

Heather Hancock 
Erie Co., Harborcredc Twp. 

Evan Adair 
Erie Co.. bfiUcreek To«vn3hip 

PaftHarUns 
State Rep., 1" District 

Linda Bebki>J<iDes 
Fbnner PA Siste 
Repreeenfaitive. 1* Duitrict 

David Gonzalez 
Erie (Sfy Councilman 

nttCappabianca 
Erie City Cnundlman 

jeanineMcGreaiy 
Erie City School Director 

Keren Dorich 
President, AFSCME 
Local *266S 

A l and Peggy Richardson 
Erie County} City of Erie 

JoeLesnieweki 
WWn, "Band of Brothers" Veteran 

Dave Chiaramonte 
Erie County. Summit Twp. 

Michael Fennock 
Brie County, Contractor 

Kevin and Baibara Kantz 
W»t Erie Co. Demoaratie Conunittee 

J e i f t ^ BOSka, Esq. 
Erie County Oity nf Brie 

Linda Linville 
Erie Coimty, Millereek TwpL 

Joseph Talarico 
President. Butler County 
Democrate tor CIiaasM 

ErieSeggi 
StsiF Representative 
NABET. CWA 

Blark A. DiVecchio 
Brie County Executive 

Robert Merski 
Erie County SheriiT 

Ronald 'mi tey" Cleaver CaaimirKwitowski 
Erie Ca Councilman, 4̂  Districc Erie City ConuoUer 

Rabyc JenkjnB-Hiwbimd Jiminunapson 
Presidenti Erie City Coundl Erie City Councilman 

Jessica Horan-Eusifio 
Erfe City Counrilmun 

JimWalczakfEsq. 
Erie Oountx North East Twp. 

Sue Beard 
Fonner Aid Coordinator, 
Sne Weed end Saed 

DariaReymove 
Erie County Gty of Erie 

Rodger Gregorich 
Cspt. PA State Pdiee (Betired) 
Former Troop Cnm., Troop E, Erie 

Brian BfcGrath 
MUlereek Township Supervisor 

Tina Fryiing, Esq. 
Exie Co., Wattsburg Borough 

JoeMaloacy 
Brie Co.. Millmek Tbwnship 

BiUBeardsley 
Tax Collector, 
North East Borough 

EdBrennaa 
Wuden: SC^Albion, Ret. 

Dale Niemenaki 
Business Manager, 
Operating BAf;ineim hoeai #fi6 

George Sonuner 
Business Rep 
Sheet Metal Vtoricen Local #12 

Dan Haruion 
Buaineaa Maoaser, 

'I'lumber & Steamfittoerocal #47 

Dale Roth 
Brie County. Haxhorereek Twp. 

BobToUio 
Erie County City of Erie 

AiWood 
Chairman, 
Cony Democratie Farty 

Steve Smith 
Erie County, City of Brie 

Carl J . Anderson m 
Brie County, City of Erie 

TVevvir Pearson 
Erie County Herborereek Twp. 

Denise Fabian 
Erie County City of Erie 

SamTalarioo 
Pres.. Iroquois Education Assoc. 
Erie ff*" Ward Dem. Committeemaa 

Chris and Rick Mitchell 
East Brie Co. Oem. Committee 

J imYoiug 
former U.S. Congressional 
Candidate 

A l Ropelevrski 
City of Eric 
Purple Heart Recipient 

ATTACHMENT—. 
^ o f 
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Contributions may be mailed to: 

Friendsof Kyle Foust 
4856 Daniels Street ATFACHMENT. 

http://www.kylewfoust.com/volunteer.html 
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Web Design by Mami Alward 
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